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at{ ahz 3rft arr?r a arias arr au ? a az za am? uf uemferf fa aar; n er 3r[ear?) ah
3r4la zur yatervr 3maaa wgr avar &t

Any person Hggrieved by this Order-In-Appeal issued under the Central Excise Act 1944,rna/
file an appeal or revision application, as the one may be against such order, to the appropriate authority
in the following way :

0 1'1l'xc'f "fRcl3W 'cJil i.,.l1a,ur 3Tiir0

Revision application to Government of India :

(1) it sqrt rca aifem, 1994 #t em aru ft aarg ng mi a a i q@ta err at u--nt a gm ucg
cfi 3iasfa yrtervr 3mer srefh fa, rdar, fa +inazu, rura fmr, a)fl +if, ;:;ftcR cfrq ra, ia mrf., a{ feat
: 110001 at a$t rt Reg I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) ~ .m;r cJfr 6lf.i ma ii ua fl znf aarar fh4) rwer za 3ru arm ii za fh# qvgrmr qr?
+rwerI i m1ca a um g maf i , za fh4) 7rem z val i ark a Rh4l ala i zu fh4) warm i fir 'lffi·1 cJfr >1fcsu'T er;
mr-, ~ 'i?f 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or t
\

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods expo1ied to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to a
territory outside India.



\

(·) zuf? zc m para fa Ra ma # as (ur zu era al) Raf fhu Tf<lT rrrc;r m 1

(d) a as fhfl zlg ur pt ii ufRa mT w z mr RqRfu i suitr zyca a m R
Remi i u mna a are fa Tz z i faff &t

(b) In case of rebate of duty of excise on goods exported to any country or territory outs de India of · •
on excisable material used in the manufacture of the goods which are exported to J:ny country., '
or territory outside India,

In case of goods exported outside India export to Nepal or Bhutan, without payment o duty.

3if snra al sari zye # mar fg ui sq) fs mu # n{ & sit ha arr uit sue
yarfg argr, sr@ta ztr Ra aa u n ra i Ra arf@rfzm (i.2) 1998 Ir 1o9 rt fgri

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products under
the provisions of this Act or the Rules made there under and. such order is passld by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Fina ce (No.2)
Act, 1998.

(1) bra sar zrea (3r4)) ma4l, zoo1 # Pu s aif Rffe qua in z«-s at uRzii i ,
,fa am2 )Ra Ria a f ma a ft e--mt vi a#rt arr al at-al uRzi rel 5a 3

aReg1 3r Err ala • ni qzrn4 aimifa err as-z< faff t q1at #a rer €l -6 'c!lc1R

a uf 9 gt# Re«I

The above application shall be made in duplicate in Form No. EA-8 as specified. und]er Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two c iPies each
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-p Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 19 4, under
Major Head of Account.

0

(2) Rf@aura 3maaa a er uei ir van varql zua an st at r? 200/- vu yrar at ail usf
iera an a car a unrar 'ITT ill 1000/-- al 6h Tar 4l u1

The revision application shall be accompanied by a fee of Rs.200/- where the amoun involved
is Rupees One Lac or less and Rs.1,000/- where the amount involved is more·than Ru ees One
Lac.

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 3hr cl@a1 3rfu, 2o17 al err 112 siifa--

Under Section 112 of CGST act 2017 an appeal lies to :-

3qryea vi hara 3rfl4ta rrzmf@raw (Re) at ,fa 2fr 4)fat, 3rrara il 2"° mr,

azmt araa ,3rear ,frGaa,31+a1a1 -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (C STAT) at
2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above. "'I'

The appeal to the Appellate Tribunal shall be filed in quadrupP~ate in form EA-3 as Jrescribed
under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied agfinst (one
which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where
amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and abo e 50 Las
respectively in the form of crossed bank draft in favour of Asstt. Registar of a bran h of any
nominate public sector bank of the place where the bench of any nominate public sect, r bank of
the place where the bench of the Tribunal is situated.

I



, ·(3) zrf zr 3at i a{ pea mkzii at var#zz ? it u@la qe ital a frg #) at :fIBR
st Rn ua a@g za qi # zeta g ft fas fern qt arf aaa a fg zrenfe1fa
antznf@ranat va art za taa cn1" -c_1q5 ~~ "GfJcTT i,

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Trib nal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria ·
excising Rs. 1 lacs fee of Rs.100/- for each.

(4) .-ill41c14 ~~1970 lfm ftmfmr al or4qf-1 siaf fRa fag 3rgir a
me mgr zrenfenf fufu q1feral n?z i a ,) #6t ya uf 1:f< xii.6.50 th1 cBT
fea cm @ha a1Rt

One copy of application or 0.1.0. as the case may be, and the order of the adjour ment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item of the
court fee Act, 1975 as amended.

(5) ga ail iif@er Tai not firu av cf@ fur:r'f clfl" 3llx -ifr znra 3naffa fau Grat ?
a4)uUla yen vi hara or4l#tu muff@raw (miff@af@)) Pm, 1gs2 ffeg 2]

Attention in invited to the rules covering these and other related matter contended in the

0. Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.•
(36) t#tar zyca, la Uglza yea vi hara arfl#)a -mrznf@raw1 (Rrez), cfi -i:iftr 3rcflc;n cfi ,:'f

q;-Jc,:r J:ffJf (Demand) ~ ~ (Penalty) cBT 10% qa srar scar 3rfarf? zrrif, 3rf@raa a 1o

$ WQ" t !(Section. 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finan+e Act,
1994)

(37)
~3c=9Tc;" ~w<fi 3·ITT"~qi{~ 3'@dh'f, ~rrtm;r lff.JJT "~ cfi'r ;i:n.r"(Dutv Demanded) -

3 •

0

(iii)

(i) (Section)m 11D ~, cf'ITT'f fo:rmfu:r ulw;
(ii) fernnaahadae#afar.

tadfez fRria fGa 6 arzr2r far.
c:, Zl"J Ta srm 'iRa3fl' i uzt ras#Rtarc ii, 3r4hr'Rarera #hf~- ~~ GlirfT~-an.TT%

" t\. .::, t\.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the
Appellate Commissio. ner would have to be pre-deposited, provided that the pre-deposit arrount
shall not exceed Rs.10 Cmres. It may be noted that the pre-deposit is a mandatory conditiyn for
filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83
& Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:

(lxi) amount determined under Section 11 D;
(!xii) amount of erroneous Cenvat Credit taken;
(!xiii) amount payable under Rule 6 of the Cenvat Credit Rules.

s g 3er a u 3rt qf@aur a ma szi rs 32rar era z av Rafe lTT" cfT mar fct;v a]1[ ~wq;
3 3 3

cf>" 10% 9ra1arcr 3it szi a#a aus fc1cnR.a "ITT" "c'fof ~ c);- 10% 9ra1Gate Rt r aft kt
3 3

6(1) In view of above, an appeal against this order shall lie before the Tribunal on payment of 1 % of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alon
dispute."

II. Any person aggrieved by an Order-In-Appeal issued under the Central Goods and Ser✓ices
Tax Act,2017/lntegrated Goods and Services Tax Act,2017/ Goods and Services Tax(Cornpensati n to
states) Act,2017,may file an appeal before the appellate tribunal whenever it is constitutecl within hree
months from the president or the state president enter office.



V2(ST)15/AHD-SOUTH/2O-21

ORDER-IN-APPEAL

1. This order arises out of an appeal filed by M/s. Jas Infra Con LLP, 5/C,
Archana Ind. Estate, Opposite Ajit Mill, Rakhial, Ahmedabad [having office
at Ahmedabad City Mall, Raipur, Ahmedabad-380002] (hereinafter referred
to as 'appellant') against Order in Original No. 12/Ref/MK/DC/DIV-I/19-20
dated 24.0l.2020(hereinafter referred to as 'the impugned order') passed
by the Deputy Commissioner of Central Tax, Division I, Ahmedabad-South

(hereinafter referred to as'theadjudicating authority').

-
0

O,

2. Facts of the case, in brief, are that the appellant is engaged in
providing taxable service under the category "Construction Service" falling
under erstwhile Section 65(105)(zzq) of the Finance Act, 1994 and holding
Service Tax Registration Number ADFPD4986LST001. The appellant had
filed Service Tax refund claim for an amount of Rs.1,47,12,180/- under
Section 11B of the erstwhile Central Excise Act, 1944 as made applicable in
the case of Service Tax matters vide Section 83 of the Finance Act, 1994 n
the ground that the customers who had made their booking befo e
1July,2017 and had paid amount for their booking before implementati n
of GST law, have cancelled their booking post July 1,2017. Since t e
Service Tax had been paid but the output service was cancelled, the servi ,e
tax was no longer payable and accordingly they had applied for refund tf
service tax paid by them. The appellant was issued a Show Cause Notiae
vide F.NO. V/16-07/Ref/Div-I/19-20 dated 11.12.2019. The refund clai~

I
was rejected vide the impugned order by the adjudicating authority n
grounds of being time-barred and also on ground of unjust enrichment.

3. Being aggrieved with the impugned order, the appellant preferred th s

appeal on the grounds that:
a. Refund claim filed is not time barred under the provisions ! f

Section 11B of the Central Excise Act, 1944;
b. Levy of Service Tax on a service which is

recipient is illegal and unauthorized: The Service Tax was paid n
the amount received as advance from the prospective custome .
But the booking was cancelled based on mutual understanding a d

certain deficiency issues. The customer did not get the possessi /
of the property booked by them since they cancelled their booki g
and the booking amount was refunded entirely to them. Hence, t e

intended service was never provided;
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V2(ST)15/AHD-SOUTH/20- 1

c. Section 11B of the erstwhile Central Excise Act, 1944 applies o
refund of payment of duty and any payment of service tax fr
services not eventually rendered is not covered under Section 1 B
of the Central Excise Act, 1944;

d. The appellant vide their letter dated 20.01.2020, while submitti
the relevant documents in compliance of the condition of "unju t
enrichment" to the adjudicating authority, had themselv .s
restricted their refund claim to the amount of Rs. 1,08,25,898/
only pertaining to the period from 12.08.2017 to 05.11.2018 a d
forgone their claim for refund ofthe remaining amount of R.
38,86,282/- stating that they were not able to justify the same. In
the present appeal also, the appellant has contested the impugned ·
order in respect of their refund claim to the extent of an amount 1f
Rs. 1,08,25,898/- only.

0 3.1. The appellant placed reliance on the following Judgements: ·

(ii)

(iii)

(iv)

(i) M/s. Pratibha Construction Engineers and Construction ( )
Private Limited V/s Commissioner of Central Excise, Kol hap r
[2016 (42) S.T.R. 856 (Tri. Mumbai) ];
Commissioner of Central Excise & Service Tax, Bhavnagar V/[
M/s.Madhvi Procon Private Limited [2015(38) S.T.R.74 (Ti.
Ahmd.)];
Commissioner of Central Excise (Appeais), Bangalore V/s KV'
Construction [2012 (26) S.T.R. 195(Kar.)];
Uttam Steel Limited V/s Union of Indi
[2003 158)E. L.T. 274(Bom.)];

4. Personal Hearing in the case was held on 04.03.2021 through virtu

mode. Shri Abhishek Shah, Chartered Accountant, and Shri Gaurav Katy

attended hearing on behalf of the appellant. They reiterated submission

made in appeal memorandum.

5. I have carefully gone through the facts of the case available on record

grounds of appeal and submissions made by the appellant at the time oI

hearing.It is observed that the issue to be decided in this case is whethe

the appellant is eligible for refund of service tax which was paid prior t
01.07.2017 in respect of booking towards sale of offices/shops i1

commercial building, which were subsequently cancelled by prospective

buyers to whom the amount was refunded after 01.07.2017, under Sectior

11B of the Central Excise Act, 1944 made applicable to service tax matter.
by Section 83 of the Finance Act, 1994.

Page 5 of 11



V2(ST15/AHD-SOUTH/20-21

5.1. It is observed that the appellant had provided services under the
category of Construction Service and had booked the units in their
Commercial Complex named City Centre-2 after receiving payments from
the prospective buyers of the units. They have claimed to have discharged
the service tax liability based on advance received from the customers.
However, some of the units were cancelled by the prospective buyers and
consequently the booking amount was fully refunded to them. It has been
contended that the Service Tax was paid on the advance received from the

customers and no adjustment of the tax amount paid was allowed after
01.07.2017. Hence, the appellant had filed a refund claim for an amount of
Rs.1,47,12,180/-, which was subsequently reduced to an amount of Rs.
1,08,25,898/- as per their letter dated 20.01.2020 stating that they could
not be able to substantiate their claim for the remaining amount of their
refund claim on the aspect of 'unjust enrichment'.

5.2 It is observed that as per Section 66 E (b) of the Finance Act, 1994, in
case of construction of complex intended for sale to a buyer, consideration
received from the prospective buyers before the issuance of completion
certificate by the competent authority has been included as 'Declared
Service'. Further, some of the bookings have been cancelled, as detailed in
the impugned order, and the amount of booking has been refunded to
prospective buyers. Hence, there has been non-provision of service as
regards these units and consequently they were eligible for credit of tax
paid in respect of these units in terms of Rule 6 (3) of the Service Tax
Rules, 1994. However, such cancellation has occurred after 01.07.2017 1.e.
after implementation of GST and hence they were unable to take such
credit, which has led to filing of the refund claim in question. It is further
observed that the refund claim was filed on 31.10.2019. These are

undisputed facts.

6. It is observed that the adjudicating authority has vide impugned order

rejected the refund claim on the following grounds:

(i) The refund claim of Service Tax of Rs. 1,47,12,180/- is time

barred as per Section 11B of the Central Excise Act, 1944;

(ii) The claimant has failed to substantiate their claim on the footing

of unjust enrichment.

The Adjudicating Authority has relied upon the following case laws:

(i) Vodafone Cellular Limited [2014(34) STR 890 (Tri. Mumbai)]

0

0

(ii) National Fertilizers Limited [2019(31)GSTL 38 (MP)]
MMTC Limited [2019(26) GSTL 248 (Tri. Hyd)]

Page 6 of 11



V2(ST)15/AHD-SOUTH/2O 1

(iv) Benzy Tours & Travels Private Limited [2016(43) STR 625 (Ti
Mumbai)]

6.1 It is observed that the Hon'ble CESTAT, Mumbai had in Vodafo e
Cellular Limited case reported at 2014 (34) STR 890 (Tri-Mumb i)
considered the issue of rebate claim of Service Tax paid in case of teleco
services provided in India to international inbound roamers registered wi h
foreign telecom network operatorsin terms of the Notification No. 11/200 
S.T., dated 19-5-2005 issued under Rule 5 of Export of Services Rules, 20 5
and the question under consideration before the Hon'ble Tribunal was th t
whether the time limit as per Section 11B of the Central Excise Act, 19 4
would be applicable to file a rebate claim when there is no specific time-Ii
provided under the said Notification?

6.2 Further, in case of order of Hon'ble Tribunal, Hyderabad in MMa· Limited reported at2019(26) GSTL 248 (Tri. Hyd), the matter pertained o
refund of Service Tax paid on services used in the goods exported by the
beyond one year from the date of LEO as specified in the Notification N.
41/2012-S.T. The issue before the Hon'ble Tribunal for consideration w s
whether the limitation of time imposed by the notification for claiming t e
refund of Service Tax on inputs which went into export of goods can be
altered by reckoning the date on which the appellant received the invoic s
instead of the date of Let Export Order as laid down in the notification?

0

6.3. I find that the facts involved in the appellant's case are different tha
those mentioned in abovementioned two case relied upon by the
adjudicating authority in as much as that this case pertains to continua s
supply of Construction Service where service tax is paid on advance amou t
received and the event of refund is triggered by cancellation of unit. Henc . ,
the application of the above case laws in the case is according!
distinguishable.

6.4. It is further observed that the Hon'ble High Court of Madhya Prades
in National Fertilizers Limited case reported at 2019(31) GSTL 38 (M.P)
considered the matter related to refund claim filed by buyer in respect f
Service Tax paid on higher value at which service provider, M/s. GAIL raise
bills which got reduced subsequently due to downward revision in th
values. Further, in the above mentioned case law, the assessee's claim f+
the refund was filed without documentary evidence stating that they wer
not obliged to pay Service Tax at the very instance.I find that the fact
involved in the instant case are different in as much as that this casb. I
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pertains to continuous supply of Construction Service and the event [f
refund is triggered by cancellation of unit. Hence, the application of said case
law is accordingly distinguishable. I

6.5 It is further observed that the Hon'ble Tribunal, Mumbai had in case L
I
I

Benzy Tours & Travels Private Limited, reported at 2016(43) STR 625 (T
Mumbai) considered the issue of payment of Service Tax on the service

.I
IS

I
I

7. It is further observed that the adjudicating authority has not given any
findings on the case laws relied upon by the appellant during the

adjudication proceedings. One such case law, i.e., the judgement of Hon'ble
Tribunal, Ahmedabad in case of CCE & ST, Bhavnagar Vs. Madhvi Procon
Pvt. Limited, reported at 2015 (38) STR 74 (Tri.Ahmd) is of jurisdictional
Tribunal, which dealt with the issue of refund of service tax in case of
termination of contract and applicability of Section 11B of the Central Excise
Act, 1994 in such cases. Hence, the contention of the appellant has not been
fully considered during the adjudication proceedings.

8. It is observed that in case of M/s. Panchratna Corporation,
Ahmedabad,the Commissioner (Appeals), Ahmedabad had considered
similar issue and vide his order dated 29.05.2017 (issued on 29.06.2017)
held that the limitation as per the provisions of Section 11B of Central
Excise Act, 1944 as applicable to Service Tax vide Section 83 of Finance
Act, 1994 are not applicable in cases where services were not provided. The
Commissioner (Appeals), Ahmedabad had in this order dated 29.05.2017
(issued on 29.06.2017),examined and analysed the issue at length and also
relied upon various judgements passed by the different High Courts and

Tribunals, in similar sets of facts.

9. It is a settled position that the adjudicating authority is bound to follow
the decisions of the jurisdictional appellate authorities in the similar set of
facts, in terms of the principle of judicial precedence. However, in the
present case, the adjudicating authority has passed the impugned order
without examining the applicability of the judgement of Hon'ble Tribunal,
Ahmedabad in case of Madhvi Procon Pvt. Limited [2015 (38) STR 74
(Tri.Ahmd)], relied upon by the appellant during the adjudication process,
and (2) the order dated 29.05.2017 issued by the Commissioner (Appeals),
Ahmedabad in case of M/s. Panchratna Corporation, Ahmedabad, to the

0

0

which was not liable to Service Tax. There is no discussion about
applicability in the facts of the case.
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facts of the present case nor produced any findings thereon to distinguish
the same, in the impugned order. Hence, the impugned order has been
passed without correct appreciation of judicial pronouncement on the
subject and needs to be remanded back to the adjudicating authority zo
decide the case afresh after analysing the abovementioned two judicial
pronouncements.

10. As regards the issue of unjust enrichment, I find that the adjudicatirg
authority has held that the claimant had produced certificate issued by their
auditor certifying that an amount of Rs, 1,08,25,898/- has been refunded to
their clients for the period covering from 12.08.2017 through 05.11.2018
only. No other evidence as specified in Section 12A of the Central Excise Act,
1944 has been produced. The relevant extractof legal provision is
reproduced verbatim:

Section 12A in the Central Excise Act, 1944
124. Price of goods to indicate the amount of duty paid
thereon.-Notwithstanding anything contained in this Act or
any other law for the time being in force, every person who is
liable to pay duty of excise on any goods shall, at the time of
clearance of the goods, prominently indicate in all the
documents relating to assessment, sales invoice, and other like

documents, the amount ofsuch duty which will form part of the
price at which such goods are to be sold.

It is observed that the above mentioned section clearly mentions the
documents which will stipulate the excise duty which will form part of the
price to be paid on the goods to be sold.Since, construction is a continuous
process and the payment of tax is done on the advances received from the
prospective buyers, no such document is issued from the service provider to
ascertain the tax liability as the tax is paid on the receipt of advances from
the customers and not on completion of service.

10.1. Further, it is observed that the appellant had produced the
documents viz. Ledgers of Customers whose bookings have been cancelled,
Bank Statements etc. before the adjudicating authority in respect of their
refund claim amounting to Rs. 1,08,25,898/- pertaining to the period
12.08.2017 to 05.11.2018 alongwith a certificate issued by their auditor
certifying that this Service Tax amount had been refunded by them to their
clients, on account of cancellation of booking. However, the impugned order
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does not mention about the eligibility of such documents towards the refu~d
claims nor records any specific discrepancy/deficiency in this regard.
Accordingly, it would be appropriate to remand the matter back to t~e .
adjudicating authority to examine the documents submitted by the appellant
so as· to satisfy the requirement of "unjust enrichment" and record his

. findings. It will be obligatory on the part of the appellant to produce all t e
documentary evidences as required by the adjudicating authority f Ir
conducting the suitable verification.

11. In view of the above discussion, I set aside the impugned order a d
remand the matter to the adjudicating authority for de-novo consideration ,

1

n
light of observations made in Para 9 and Para 10.1. above, after according
the appellant to represent their case as part of natural justice. The appellait
is required to submit before the adjudicating authority relevant documents in

support of their claim for refund.

O

'.-okv a++
(nihilesh Kumar)

Commissioner (Appeals)

12. The appeal filed by the appellant stand disposed of in above terms.

Attested

O
(M .P.Sisodiya)
Superintendent (Appeals)
Central Excise, Ahmedabad

By Regd. Post A. D
M/s.Jas Infra Con LLP,
5/C,Archana Ind. Estate,
Opp. AjitMill,Rakhial,
Ahmedabad
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Copy to :

1. The Pr. Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner CGST and Central Excise, Ahmedabad-South.

3. The Deputy /Asstt. Commissioner, Central Excise, Division-V.,
Ahmedabad-South.

4. The Deputy/Asstt. Commissioner (Systems), Central Excis ,

Ahmedabad-South.

6.

Guard file

PA File
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